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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of theQ following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufa mra cB'r mf.i a m i ua t# zrf c!51x-!Ell-i if fclnfl" 'i-J0 -s1111x "lfT 31rll cl51x-!Ell-i
i a fan8t uerr aw rusrur ima umra gg mf , f@ht magrIr u Tuer
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
W9rehouse or to another factory or from one warehouse to another during the course of

,-processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) na # as fa4t z n qg Pilltfact l=f@ tR "lfT l=f@ cfi fclPil-11°1 B~~
~ l=fJcYf tR '3tll Ia zyca #Rma# ull' irmraz fa#z znqr Pi lltfa a
1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(d) Credit-of.any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \iclllc.1 ~e:cfi (:wfu;r) f.ial-f1qe>11. 2001 cfi f.:rai:r g cfi ~ f2lP1fcfrx:: m~
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf2l\JJ1 ~ cf> Tr Ggj viva an ga al qt at awa m gt at qt 2oo/
LITTfT 'T@A at urg 3it uej visa van ga ala unrr st ill 1000/- cB1 ~ 'TRfA cB1
GT; 1 '
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zca, a qrzyc vi ara or4l#hr nznf@raw,R 3r8ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at 3qr«a zrca 3rf@fr, 1944 c#r tfffi 35- uo~/35-~-cfi~:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) afior euia a if@r ft rra rm zycn, €tu 3ra zrcas vi @tar
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal ofWest Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. Q
(~r) \-3cfc'lf&i@a qRmtt 2 (1) cb ir ~~ cfi 3™ c#r 3r81c, ar4tat a ma i ft ·
zgca, €ha sari zrca vi ara 3r8tu naf@erau (frec) # i:rft-c:r:r llf5l'ra lT\f6cITT .
3151-fctliillct if w-20, ~~ 51ffc1cc1 cbl-CJl\-3°-s. irmofr -;:rrrx, ~51-fc\liillct-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in

· case of appeals other than as mentioned in para-2(i) (a) above.

(2) :~ \-3('lllct1 ~ (:wfu;r) f.ial-f1qcfl, 2001 c#r tfffi 6 cfi ~ m ~-~-3 i:i frrmfur
fag 3r4err 3r4lat4 =nzaferai 6t n{ 3rfta cfi fcl% 3r4ha fag Tg 3r? 6t a ufii fea
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The appeal to the Appellate Tribunal shall be filed ~qu.adruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 290-1;8.'.~9;~;,~~ accompanied against
(one which at least should be accompanied by ~ fee of/8:'..s:;)J0G~~R~~,~~0/- and Rs.10,000/
where amount of duty / penalty / demand / refund rs upto6fa, 5@gt00tac and above 50 Lac
respectively in the form of crossed bank draft in favo\U£ 0. r Asst.l0-i\f{eg1s\a(:/pf a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tril;>t,mal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJlll1('1ll ~~1970 7:f~~ ~~-1 cfi 3@<@~~~
aml u Hp 3rr?gr zunfenfa fvfzr qf@rant 3mag i r@la al ga uf #
x'i.6.50 tI'ff cflT ...lJllJ1(>1ll ~ RcR "WIT i1rfT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3iR~- l=ff1wlT at firu av4 an fnii alt ai m mR~ fcnllT ~ %
\iTI" vm grc, atu 8ala zrea vi arn or4l4ta nzatf@raw (riff@@) f.r[r:r, 1982 B
Rfea &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «fir era, ±ctr 3nra resvi vars 3rfl@hr feraur (a#ta) # uf 34hi amaai ii
±ctr 3rel gr#3f@GI, €&y Rt ar 3sa 3iaifa fa#zr(ti€z1-) 3f@fez1H 2&(2e& t
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3rf@a er uf@r a«rsitswava 3rf@razz
ac4hr3era sravihara#3iafaza Rav art la"fr gnf@?
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(Iii) ck arm fGanra, a fr 6 # 3iaafr 2zr +#

_, 3m7aarf zag f@sara7an fa#hr (i. 2)~.2014 a 3war aqa fat 3r4Rhr ,f@rat ah

0 ~a;~~~ lJcf ;,rtln;rcITT m-i:_afffe~I
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) -~ 3nmr cl;' i;rfi:r ;,rt1n;r~ t-~ar~ \rF<li' .mrcIT\rF<!i'm-a-us Rtc11faa lIT ar.,fJr fcmr a,,r iir
cl;' 1 0% 3a1Gataw 3il sziha c;os Rt a lfaa lIT cr.r c;os cl;' 1 0%9a1aTawRtstaft&[~ ~

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or dut~~ penalty are 111 dispute. or

penalty, where penalty alone is in dispute." ~~--".t;~~. ~-'1/Jt _ __,._,;.---...;:_"I(~, -
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ORDER-IN-APPEAL

Mis Torrent Pharmaceuticals Ltd, Indrad, Ahmedabad-Mehsana Highway, Taluka

Kadi, District Mehsana, Gujarat (for short - "appellant] has filed this appeal against

OIO No. AHM-CEX-2616/R/2014 dated 24.08.2015 passed by. the Deputy

Commissioner, Central Excise, Kaloi Division, Ahmeclabad-III Commissionerate(for

short- "adjudicating authority").

2. Briefly, the facts of the case is that the appellant had filed seven (07) rebate

claims amounting to Rs. 15,15,37,266/- for export of their product viz. Aripripazole

tablets to USA during April 2015 and May 2015, under rule 18 of the Central Excise

Rules, 2002 [for short - "CER '02] read with notification No. 19/2004-CE (NT) dated

06.09.2004. Scrutiny of the said rebate claims, revealed that the appellant had grossly

inflated their FOB prices in ARE-1 and corresponding Central Excise invoice as

compared to Present Market Value, declared in the shipping bill, in order to encash

CENVAT credit. A show cause notice dated 04.08.2015 was therefore, issued to the

appellant, proposing denial of rebate claim on the grounds that they had violated the

provisions of Section 4 and 4A of Central Excise Act, 1944 [for short- "CEA '44]; that

they had failed to follow the procedure stipulated in para 4.1 of Chapter 8 of CBEC's

Central Excise Manual; that they had violated the principles of drawback and rebate as

laid clown in Section 75 of the Customs Act, 1962; that they had contravened the

provisions of Para 2(e) of notification ibid read with Rule 18 o£ CER '02. The

adjudicating authority vicle his impugned OIO dated 24.8.2015, rejected the entire rebate·

claim.

3. Feeling aggrieved, the appellant has filed the present appeal against the impugned
OIO, on the grounds that:

• the contention of the adjudicating authority that the appellant resorted to overvaluation
with an intention to encash the Cenvat credit by way of rebate is not correct; that the duty
liability was higher than the Cenvat credit during 20 13-14 and 2014-1 5; that they had not
claimed excess duty but rightly assessed the goods and paid excise duty on Transaction
Value;

• the goods viz. Aripiprazole tablets are subject MRP based assessment under Section 4A
of the Central Excise Act, 1944; the said MRP based assessment is not applicable when
the said goods are sold for export; the goods meant for export are liable for valuation
under Section 4 ofCEA '44;

• the duty was paid on the Transaction Value determined in accordance with Para 4.1 of
chapter 8 of the CBEC's Excise Manual of Supplementary Instruction, 2005 read with
circular elated 26.04.1996 and 03.02.2000; that once the assessable value is determined in
accordance with the Board's circular, such assessable value under scheme for rebate
cannot be questioned; the duty paid by the appellant was accepted by the department at
the time of export and therefore, cannot be questioned at the stage of rebate claim;

• if valuation under Section 4(I)a) of CEA '44, is not accepted as Transaction Value for
the purpose of assessment ofduty paid under claim of rebate, duty is payable on the value
at which goods are further sold by Torrent Pharma Inc., USA , in terms of Rule 9 of
Central Excise Valuation Rules, 2000. in which case they/4~ligible for rebate of an
higher amount; /..~ ~ ·

• the appellant have not violated ay conditions of he jtFigj6$$-#@64j2 de market
price referred to m the said notuficaton refers to the pc$mn ep@%%jg9rl (a.@'destination
country 111 wh1d1 the goods are sold and not the domes!eJ1 arke~1;e,lhte ~u:n1cannot be
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rejected on the ground that FOB price indicated in the ARE-1 and invoice is higher than
the present market value declared before customs authorities for the purpose of
drawback. Ress·'.·g;

• comparison of FOB value of the goods exported with cost ofmanufacturing ofgoods sold
domestically in India is not sustainable; the goods sold in India are required to conform to
the Indian Pharmacopoeia (IP) standards whereas the goods exported to USA are required
to conform to the United States Pharmacopoeia (USP) standards; one of the reasons for
higher FOB value of the exported goods is the fact that the cost of manufacture of goods
on USP standards is higher due to costlier raw materials.

• as per Board's circular No.510/06/2000-CX dated 03.02.2000 the duty amount shown in
ARE-I has to be rebated, if the jurisdictional range officer certifies it to be correct.
Therefore, they are entitled to claim whole of excise duty paid. In any case, the finding of
the adjudicating authority is incorrect and not sustainable.

• the appellant relied on various case laws in support of their submissions.

4. Personal hearing in the matter was held on 09.08.2016. Shri Anand Nainawati,

Advocate and Shri Sachindra Patel, AGM (Excise) appeared for the appellant and

reiterated the submission advanced in the grounds of appeal. They also submitted a

compilation of relevant case laws in the matter. However, on account of change in the

appellate authority, a fresh personal hearing was granted on 17.10.2016, wherein, Shri

Sachindra Patel and Shri Tejas Shah, both AGM of the appellant, appeared and reiterated

their grounds of appeal and additional submissions dated 23.5.2016. They also pointed

out that in case department did not agree with their point of view, credit should be

allowed to them.

5. I have considered the facts of the case on records and submissions made by the

appellant in the appeal memorandum, additional submissions as well as during the course

of personal hearing.. The issue to be decided is whether the rebate claim is admissible as

per the FOB value declared in ARE-1 when the Present Market Value shown in the

shipping bill is much lower than the FOB value.

6. Rule 18 of Central Excise Rules, 2002, provides that where any goods are

exported, the Central Government may, by notification, grant rebate of duty paid on such

excisable goods or duty paid on materials used in the manufacture or processing of such

goods and the rebate shall be subject to such conditions or limitations, if any, and

fulfillment of such procedure, as may be specified in the notification. Notification

No.19/2004-CE (NT) dated 06.09.2004, stipulates the conditions, limitations and

procedures for granting rebate of excise duty paid in respect of export goods. In the

instant case, the appellant has exported Aripripazole tablets as per the provisions of the

said rule read with the notification, ibid and therefore, has filed rebate claim of Rs.

15,15,37,266/- which was rejected by the adjudicating authority on the grounds :

• that the FOB value declared in ARE-I and Central Excise invoices were higher than the
domestic market price and manufacturing cost of identical goods;

• that the duty has been paid on inflated FOB prices to claim rebate of said amount:
• that in respect of goods cleared domestically they had followed a different valuation

procedure to the one adopted in respect ofgoods cleared for export;
• that valuation under Section 4A is not applicable for medicaments exported in the present

case.
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7. Para 2(e) ofthe notification No.19/2004-CE (NT), supra, stipulates that "the market

price of the excisable goods at the time of exportation is not less than the amount of rebate of duty

claimed". Para 4: I ofChapter 8 ofCBEC Excise Manual states that " The value shall be

the "transaction value" and should conform to Section 4 or Section 4A, as the case may be, of the Central

Excise Act, 1944. It is clarified that this value may be less than, equal to or more than the FOB value

indicated by the exporter on the shipping bill." As per the provisions ofSection 4( I) (a) ofCEA

'44, the duty ofexcise is chargeable on any excisable goods with reference to their value,

then on each removal of the goods, such value shall - in a case where the goods are sold

by the assessee, for delivery at the time and place of the removal, the assessee and the

buyer ofthe goods are not related and the price is the sole consideration for the sale, be

the Transaction Value. Valuation under section 4(1)(b) of the CEA '44, is to be resorted

to in anv other case, including the case where the goods are not sold.

8. The appellant has stated that they have sold the goods to MIs. Torrent Pharama

Inc., USA, and their relation has not affected the price; that the price at which the gods

were sold is the Transaction Value; that the duty was paid on the Transaction Value, as

determined in accordance with Para 4.1 of chapter 8 of the CBEC's Excise Manual of

Supplementary Instruction, 2005 read with Board's circular elated 03.02.2000.

0

10. Mis. Torrent Pharma Inc., USA, to whom the goods were exported, is a fully

owned subsidiary of the appellant, as per their website 'www.torrentpharma.com/int

usa.php' and hence as per Section 4(3)(b) of CEA '44, these units are related persons.

Therefore, in such cases, since valuation cannot be determined under Section 4( I )(a) of

CEA '44, value needs to be determined under Section 4(1)(b), ibid, read with Central

Excise Valuation (Determination ofPrice ofExcisable Goods) Rules, 2000.

primarily on the grounds that the FOB value declared in ARE- I and Central Excise

invoices, were higher than the domestic market price and manufacturing cost of identical

goods.

11. The adjudicating authority as is already mentioned rejected the entire rebate claim 0

12. However, it is felt that the rejection of the entire claim on the grounds that there

was a violation, as mentioned in para supra, is not legally tenable. The two facts. not

disputed are:

[a]that the goods were exported under payment ofduty; and
[b] that the appellant has claimed rebate in respect ofduty paid on the saidexport.

Therefore, ideally the adjudicating authority should have re-determined the assessable

value if he felt that the Transaction Value was not correctly determined and thereafter,

granted cash rebate in respect ofduty leviable on the re-determined assessable value and

re-credited the amount paid in excess, if any, in the CENVAT account of the appellant.

The· adjudicating authority, it appears. ignored the fundamental-principl hat the
01/

intention ofthe Government is not to ex ort taxes but to onl ~'GI:- . ·

pr%
, ... ~;6

9
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13. The above view, is supported by the order of Joint Secretary (Review),

Government of India, in the case "6f.MIs Cadila Healthcare,Etd [2013(289) ELT 133

(GOI)], wherein it was held as follows:

"In view of above discussion, Government observes that original authority and appellate authority
have rightly restricted the rebate claim to the extent of duty paid@ 4% in terms of Notification No.
4/2006-C.E., dated 1-3-2006, on the FOB value which is determined in these cases as transaction
value in terms of Section 4 of Central Excise Act, 1944. The amount of duty paid in excess of duty
payable at effective rate of 4% as per Notification No. 4/2006-C.E. on the transaction value of
exported goods, is to be treated as voluntary deposit made by applicant with the Government. In
such cases where duty is paid in excess of duty actually payable as held by Hon 'ble Apex Court in
the case discussed in para 9.7.2 and also held by Hon'ble High Court of Punjab and Haryana as
discussed in para 9. 7.3 above, the excess paid amount is to be returned/adjusted in Cenvat credit
account of assessee. Moreover Government cannot retain the said amount paid without any
authority of law. Therefore, the lower authorities have rightly allowed the recredit of said excess
paid amount of duty in their Cenvat credit account. "

14. The appellant has relied on vanous case laws in the matter including the

judgement of the Hon'ble High Court of Delhi in the case of Dr. Reddy's Laboratories

Ltd [2014 (309) ELT 423]. The orders cited/relied upon, differ in facts with the present

() dispute and hence their ratio is not applicable.

15. The appellant, has contended that they have correctly paid the duty on the

Transaction Value, determined in accordance with Para 4.1 of chapter 8 of the CBEC's

Excise Mammal of Supplementary Instruction, 2005 read with circulars dated 26.04.1996

and 03.02.2000; that once the assessable value is determined in accordance with the

Board's circular, such assessable value under scheme for rebate cannot be questioned.

Para 4.1 of Supplementary Instruction is reproduced below for ease of understanding:

0
"4.1. The exporter is required to prepare five copies of the form ARE-I. as The
value shall the "transaction value" and should be conform to Section 4 or 4 A, as the
case may be, of the Central Excise Act, 1944. It is clarified that this value may be less
than, equal to or more than the FOB value indicated by the exporter on the Shipping
bill."

In the instant case, since the value determined by the appellant is in dispute, the reliance

on Board's circular for justifying their claim is neither tenable nor relevant. As far as

their reliance on CBEC's circular is concerned, the procedure for claim of rebate of duty

paid on exported goods is prescribed in Notification No. 19/2004-C.E. (N.T.) dated 6-9

2004 issued under Rule 18 of Central Excise Rules, 2002. The provisions contained in

para 3(b)(ii), clearly stipulate that the rebate sanctioning authority, if satisfied after

scrutinizing the rebate claim - that said claim is in order, shall sanction the rebate, either

in whole or in part. Thus, the provisions of Notification authorizes the authority to

sanction the rebate claim only to the extent it is admissible. CBEC's circular dated 3-2

2000, was issued prior to the Notification No. 19/2004-C.E. (N.T.), dated 6-9-2004 and

therefore, the provision ofthe Notification, will prevail.
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l'l. In view of the foregoing, I set aside the impugned order and remand the case to

the adjudicating authority to decide the rebate claim adhering to the directions given in
the para 12, supra.

12. 3r41aa arr z fra 3r4t arart 3qt ah t fan sar kt
12. The appeal filed by the appellant stands disposed of in above terms.

Date : 21.10.2016

Attested

(Vinod · ose)
Superintendent (Appeals-I)
Central Excise, Ahmedabad
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